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Court of Appeals of the District of Columbia. 


No. 3778. 

Charles D. Moore, Appellant, 

vs. 

The United States of America. 


a Supreme Court of the District of Columbia. 

Criminal. No. 37976. 

The United States of America, Plaintiff, 

vs. 

Charles D. Moore, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of A\ ashington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

« 

1 Indictment. 

Filed July 29, 1921. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, April Term, A. D. 1921. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That one Charles D. Moore, otherwise known as George Everett, 
and hereafter in this indictment designated and called Charles D. 
Moore, late of the District of Columbia aforesaid, on, to wit, the 
eighteenth day of April, in the year of our Lord one thousand nine 
hundred and twenty-one, and at the District of Columbia aforesaid, 
one automobile, of the value of one thousand four hundred and ten 
dollars, of the goods, chattels and property of one Genevieve V. 

1—3778a 




2 CHARLES D. MOORE VS. UNITED STATES OF AMERICA. 

Rou«e and one Charles L. Rouse, then and there being found, 
feloniously did steal, take and earry away; against the form of 
the statute in such ease made and provided, and against the peace 
and government of the said l nitcd States. 

Second Count. 

And the Grand Jurors aforesaid, upon their oatli aforesaid, do 

'"Thai thesaid Charles D. Moore, on, to wit, the said eighteenth day 
of \pril in the year of our Lord one thousand nine hundred and 
twentv-one and at the District of Columbia aforesaid, one automobile, 

" of the value of one thousand four hundred and ten dollars, 
o of the goods, chattels and property of the said Charles L. 

Rouse, then and there being found, feloniously did sten , 
take and carrv away; against the form of the statute in such cas¬ 
cade and provided,* and against the peace and government of t le 

said United States. 

Third Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 

1 1 That thesaid Charles D. Moore, on, to wit, the said eighteenth dav 
of April in the year of our Lord one thousand nine hundred an 
twentv-one and at the District of Columbia aforesaid, one certain 
automobile', of the property of the said Genevieve V. Rouse and the 
sa id Charles L. Rouse, then and there being, feloniously and un¬ 
lawfully- did take, use, operate and remove, and cause to be taken, 
used operated and removed, from a certain street, there situate, 
without the consent of the said Genevieve V. Rouse, and the said 
Charles I Rou«e the owners thereof; and that the said Charles D. 
Moored the said" automobile did then and there feloniously and tin- 
lawfully operate and drive and cause to he operated and dn\en, f 
the profit, use and purpose of him, the said Charles D. Mooie, agains > 
the form of the statute in such case made and provided, and against 
the peace and government of the said United States. 

Fourth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 

further charleg jy Moore, on, to wit, the said eighteenth 

dav of April in the year of our Lord one thousand nine hun- 
q dr ed an d P twenty-one, and at the District of Columbia afore- 

3 saTd one certai/automobile, of the property of the «>cl Charles 
L. Rouse, then and there being, feloniously and unlaw fully did take, 
use operate and remove, and cause to be taken, used, operated and 
removed, from a certain street there situate, without the consent 
of the said Charles L. Rouse, the owner thereof; and that the said 
Charles D Moore, the said automobile did then and there feloniously 
and unlawfully operate and drive, and cause to be operated and 



CHARLES D. MOORE VS. UNITED STATES OF AMERICA. o 

driven, for the profit, use and purpose of him, the said Charles D. 
Moore, against the form of the statute in such case made and pro¬ 
states and agamst the peace anri government of the said United 

JOHN E. LASKEY, 

Attorney of the United States in and 

f(/r the District of Columbia. 

(Endorsed:) Criminal No. 37,976. United States vs. Charles D. 

film” xVc T I> r> E r ret {,r • Grand Larceny, and Violation of Sec- 
tion o26-6 D. C. Code. Witnesses: Charles L. Rouse, Frank M 

Alligood, M. P. A True Bill: Edward W. Donn, Jr., Foreman. ' 
4 Supreme Court of the District of Columbia. 

Tuesday, October 4", A. D. 1921. 

The Court commences its session at ten o’clock in the forenoon 
>y proclamation of the Marshal, pursuant to rule of the Court, the 
prcsKhny 6 Fredenck L ' Sld<, ons, Justice of the said Supreme Court, 


Come as well the Attorney of the United States, as the defendant 
in proper person according to his recognizance, and by his Attorney, 
'■ -'L Hewlett, Esquire; whereupon the defendant being arraigned 
upon the indictment the reading whereof he specifically waives .dead* 
not guilty thereto, and for trial puts himself upon the country and 
the Attorney of the United States doth the like. * ' 

Monday, October 24", A. D. 1921. 

The Court resumes its session pursuant to adjournment, Mr 
Justice Siddons presiding. 


Come as well the Attorney of the United States, as the defendant in 
proper person according to his recognizance and by his Attorney 
E. M. Hewlett, Esquire; and thereupon comes a jury of eood and 
lawful men of the District of Columbia, to wit: * " 


John F. Warfield, 
Daniel T. Batson, 
John O. Rabbitt, 
Benjamin Robinson, 
William Rosendorf, 
Frank D. Seifert, 


illiam F. Smith, 
Charles S'. Springer, 
Oscar M. Stvron, 
William 0. Tufts, 
Samuel E. Yeager. 
Frederick S. Young, 


who liemg sworn to well and truly try the issue joined herein upon 
their oath say that the defendant is Guiltv on the first, and 
•> second counts, Not Guilty (by direction of the Court) on the 
third and fourth counts. Released on same bail 
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CHARLES I). 


MOORE VS. 


UNITED STATES OF AMERICA. 


Motion in Arrest of Judgment. 


Filed October 27, 1921. 


And now detainM i" f ™ ST. 

repugnant, as appears from the record. ^ p M 0 ORE, 

By E. M. HEWLETT, 

v A it 


Supreme Court of the District of Columbia. 

Friday, November 4", A. D. 1921. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Siddons presiding. 

* jk * 

* * * * 

~ „n tl,A Attorney of the United States, as the defendant in 

Come as well the Attorney m ww . i u v \ A \ S Attorney E. 

what further he has to say why the sent ^ * except what he 
be pronounced against hi in, an - t Considered oy the Court that 

the defendant is committed to the "asnmgwn. . .» , ,, 

and the Court fixes the Bond for costs on appeal at fifty dollars. 

Memoranda. 

November 17, 1921.— $50 deposited by E. M. Hewlett, Attorney, 

for costs on appeal exceptions submitted. . 

S wLKLw bill .t exceptions sob,n,tied. 
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Supreme Court of the District of Columbia. 


Tuesday, December 20", A. D. 1921. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Siddons presiding. 

* * * * * * * 

Now comes here the defendant by his Attorney E. M. 
' Hewlett, Esquire, and prays the Court to sign, and make 
a part of the record his amended Bill of Exceptions taken 
during the trial of the case and submitted to the Court on the 19" day 
of December, 1921, which is accordingly done, Nunc pro tunc. 


Assignment of Errors. 

Filed January 7, 1922. 

******* 

The defendant assigns the following as error committed bv the 
Court in the above entitled cause. 

The Court erred as follows: 

1. In overruling the defendant’s motion in Arrest of judgment. 

2. In imposing an illegal sentence on the defendant. 

EMANUEL M. HEWLETT & 
ROYAL A. HUGHES, 

Attys. for Defendant. 

Order Designating Record. 

Filed January 7, 1922. 

******* 

Honorable Morgan H. Beach, 

Clerk Supreme Court District of Columbia. 

Sir: 

You will please prepare transcript of record in the above-entitled 
cause and include therein the following: 

Indictment. 

Plea. 

Jury Sworn. 

Verdict. 

8 Motion in Arrest of Judgment. 

Overruling of Motion in Arrest of Judgment. 

Sentence. 

Note of appeal and giving of bond on appeal. 

Bill of Exceptions submitted. 
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CHARLES D. MOORE VS 


UNITED STATES OK AMERICA. 


Order allowing Bill of Exceptions. 
Assignments of Error. 


This order. 


EMANUEL M. HEWLETT & 
ROYAL A. HUGHES, 

Attorneys for Defendant. 


1 ) 


Supreme Court of the District of Columbia, 


United States of America, 

District of Columbia, ss: 

1 Morgan H. Beach, Clerk of the Supreme Court of the District of 

ShS 

;Jof the 

record ^n* said 

C °hf testimony whereof, I hereunto subscribe my name and affix the 
seal oS Court at the City of Washington, in said District, thus 

*20th day of January, 1922. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 


L. M. G./E. W. 
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Amended Bill of Exceptions. 

Filed Dec. —, 1921. 

In the Supreme Court of the District of Columbia. 
Criminal. No. 37076. 

United States 


vs. 

Charles D. Moore. 


Be it remembered: 


That this was an indictment in four counts. In the first count 
the defendant Charles D. Moore was charged with having feloniously 
ctnlen taken and carried away an automobile, the property of one 
Gelievilve V Rouse and one Charles L. Rouse. In the second count 
of the indictment it was alleged as the property of Charles L. Bouse. 
In the third count of the indictment it was alleged that the defend¬ 
ant Charles I>. Moore feloniously and unlawfully did take, use, oper¬ 
ate and remove, and cause to be taken used, operated and removed, 
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from a certain street, there situate, without the consent of the said 
Gene\ie\e V. Rouse, and the said Charles L. Rouse, the owners 
thereof; and that the said Charles D. Moore, the said automobile did 
then and there feloniously and unlawfully operate and drive and 
eause to be operated and driven for the profit, use and purpose of 
him, the said Charles D. Moore: against the form of the statute in 
such case made and provided, and against the peace and Government 
of the United States. The fourth count of the indictment alleged 
the same offense as the third, except that it alleges the said automo¬ 
bile to be simply the property of Charles L. Rouse. 

This cause was tried on Oct, 24th, 1921, at which trial the said 
Charles L. Rouse testified that money was contributed by himself 
and wife for the purchase of said automobile, but the ma¬ 
ll chine belonged to him, and the Jury rendered a verdict of 
guilty on the first and second counts of the indictment and 
not guilty on the third and fourth counts, (by the direction of the 
Court). Thereupon on the 27th day of Oct. 1921, the defendant 
by his attorney filed the following motion in arrest of judgment. 

Motion in Arrest of Judgment. 


Oct. 27th, 1921. 

Now comes the defendant in the above entitled cause and moves 
the Court to arrest judgment on the first and second counts in the 
indictment, because the verdict rendered by the Jury is insensible, 
repugnant, as appears from the record. 

CHARLES D. MOORE, 

By E. M. HEWLETT, 

Attorney. 

On Nov. 4th, 1921, said motion in arrest of judgment was argued 
by counsel and by the Court overruled and to which action and - rul¬ 
ing the defendant then and there duly excepted. And thereupon, 
the Court imposed sentence upon the defendant, to which imposition 
of sentence the defendant, by his counsel, then and there duly ex¬ 
cepted, upon the ground that such sentence was without authoritv of 
law. J 

All the foregoing exceptions were taken as herein before recited 
and were duly noted at the time taken. 

And the defendant now presents this his Amended Bill of Ex¬ 
ceptions, ahich he prays may be signed, sealed, enrolled, and made 
a part of the record in this case this 20th *day of December 1921, 
now for then, which is accordingly done. 

Given under my hand this 20th day of December 1921. 

By the Court: 

F. L. SIDDONS. 

Justice. 

12 [Endorsed:] Criminal No. 37,976. United States vs. 

Charles I). Moore. Amended Bill of Exceptions. E. M. 
Hewlett & Royal A. Hughes, Attys., 317 4 1 /* St., N. W. 
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Endorsed on cover: District of Colorabi, SopremConrt.^No. 

SricfS/of &,’&«■»< Coiumfc Filed Jon. 
1922. Henry M . Hodges, clerk. 
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January Term, 1922 
No. 3778 

CHARLES D. MOORE, Appellant, 
vs. 

THE UNITED STATES OF AMERICA 
APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA 

BRIEF IN BEHALF OF APPELLANT 

^ ^ I 

STATEMENT OF CASE 

The appellant was indicted for the larceny of a certain 
automobile and for feloniously and unlawfully taking and 
operating said automobile without the consent of the owner, 
as set forth in the indictment according to its tenor. 

The indictment is in four counts, the first alleging said 
automobile as the property of one Genevieve V. Rouse and 
one Charles L. Rouse. The second count alleges said auto¬ 
mobile as the property of Charles L. Rouse. The third 
count alleges said automobile as the property of the said 
Genevieve V. Rouse and the said Charles L. Rouse. The 
fourth count alleges said property as the property of said 
Charles L. Rouse (Rec., pp. 1-2-3). 

In support of the prosecution Charles L. Rouse testified 
that the said automobile was bought with his and his wife’s 
money, but the auto was his. 




The defendant testified that he was an expert mechanic, 
as did other witnesses, and that said machine was given to 
him by one George Everett to repair and was later sold to 
him by said Everett. 

The jury thereupon after deliberating a while returned 
a verdict of euiltv on the first and second counts of said 
indictment, and “not guilty (by direction of the Court) 
on the third and fourth counts (Rec., p. 3). 

Whereupon the appellant, by his counsel, filed the fol¬ 
lowing motion in Arrest of Judgment, “Now comes the 
defendant in the above entitled cause and moves the Court 
to arrest judgment on the first and second count in the in¬ 
dictment because the verdict rendered by the Jury is in¬ 
sensible. and repugnant, as appears from the record. 

CHAS. D. MOORE, 

By E. M. HEWLETT, 

Atty. 

( Rep. p. 4) Which said motion the Court overruled and 
appellant was sentenced to the Penitentiary for two years. 

( Rec., p. 7.) 

Whereupon the appellant, by his attorney noted an ap¬ 
peal to the Court of Appeals of the District of Columbia 
from the said judgment of the Court (Rec., p. 4) and filed 
his Amended Bill of Exceptions ( Rec., pp. 6-7). 

ASSIGNMENT OF ERROR 

The Court below erred: 

In overruling the appellant's motion in Arrest of Judg¬ 
ment. 

ARGUMENT 

The assignment of error is based upon this well known 
principle of law that an insensible verdict cannot stand and 
should be arrested on motion of the defendant. 

“A substantial requisite of a verdict is the element of 
certainty, and while absolute certainty is not essential, there 
must be certainty to a common and reasonable intent.” 


2 



American & English Encyclopedia of Law, Vol. 29, 

p. 1016. 

United States v. Jackalow, 1 Black (U. S.) 484. 

People vs. Sepulveda, 59 Cal. 342. 

Lawrence v. People, 2 Ill. 414. 

Moriarity v. McDevitt, 416 Minn. 136. 

Coffin v. Jones, 11 Pick. (Mass.) 45. 

In the case at bar, the verdict is not only uncertain, but 
is insensible, as well as illogical. The first count of the in¬ 
dictment charges the defendant with the larceny of the prop¬ 
erty belonging to Genevieve Rouse, and Charles Rouse. 
The second count of the indictment charges the defendant 
with the larceny of the property belonging to Charles Rouse. 
The only testimony offered in the case as to the alleged 
ownership of the property (an automobile) mentioned in 
the indictment, is the testimony of Charles Rouse found 
on p. 7 of the record, and which is substantially as follows: 
That both he and his wife (Genevieve Rouse) contributed 
money for the purchase of the automobile, but that the au¬ 
tomobile was his property. The jury, after deliberating, 
returned a verdict finding the defendant guilty of two sep¬ 
arate and distinct offenses, viz., guilty of stealing the prop¬ 
erty of Genevieve Rouse and Charles Rouse and guilty of 
stealing the property of Charles Rouse, both the alleged 
joint and individual ownership being set forth in the first 
and second counts respectively in the indictment on which 
the defendant was brought to trial. If the property men¬ 
tioned in the first count of the indictment was the joint 
property of Genevieve Rouse and Charles Rouse, then, by 
no process of reasoning could it be the individual property 
of Charles Rouse. (But he so testified that it was his 
property, and there is no contradiction of that testimony). 

If the property mentioned in the second count of the in¬ 
dictment was the individual property of Charles Rouse, 
(and it was so testified), then, it could not have been the 
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joint property of Genevieve Rouse and Charles Rouse as 
alleged in the first count of the indictment. But notwith- 
standing the fact, that the testimony adduced on behalf of 
the United States tended to show that the property was in 
the individual property of Charles Rouse, the jury by its 
verdict, quite contrary to the testimony adduced, found 
that the propertv mentioned in the indictment, was lx)th the 
joint property of Genevieve Rouse and Charles Rouse, as 
well as the individual property of Charles Rouse. This, 
it is respectfully submitted is too insensible and too illogical 
to admit of debate. 

The attention of the Court is respectfully directed to 
the opinion of this Court in the case of Davis v. United 
States, 37 App. D. C. 126. 

In that case, the first count of. the indictment numbered 
26,689, the defendant was charged with the crime of “False 
Pretenses.” it being alleged that the defendant “did then 
and there unlawfully, knowingly, designedly, and with in¬ 
tent to defraud, obtain from the said Nellie McKeown a 
certain instrument of writing in the form of a bank check, 
of the tenor following.” The check is therein described 
and the amount set forth. 

The third count of the said indictment charges that the 
defendant “came into the care and possession of the said 
check as the agent of Miss McKeown, and that, while acting 
as such agent, the defendant embezzled the same.” 

The jury returned a verdict finding the defendant guilty 
on the first and third counts of the indictment (as well as 
on other counts not necessary here to be mentioned). The 
jury found the defendant guilty of obtaining the $500 
check mentioned in the indictment by means of false and 
fraudulent representations, as alleged in the first count of 
the said indictment, and further found him to be guilty of 
embezzlement of the same funds. This court reversed the 
court below, saying: “The verdict, therefore, upon the first 
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and third counts was absolutely inconsistent, as under the 
first count the jury found that Miss McKeown became 
divested of the title to the $500 check, while by their ver¬ 
dict in the third count they expressly found that she did 
not.” 

To the same effect is the case of Fulton v. United States, 
45 App. D. C. 27. 

This was an indictment containing four counts charging 
the accused with embezzlement and larceny after trust. 
The first and third counts of the indictment charge the ac¬ 
cused with the crime of embezzlement. The second and 
fourth counts charge the accused with the crime of larceny 
after trust. 

In one of the counts charging embezzlement, the accused 
is charged with the embezzlement of money of an indi¬ 
vidual named, and in the other count charging the accused 
with embezzlement, the accused is charged with the em¬ 
bezzlement of the same money as that of the same individual 
and sixteen other persons named. 

The second and fourth counts charging the accused with 
the crime of larceny after trust, were abandoned. 

The jury returned a verdict of guilty on both counts of 
the indictment charging the accused with the crime of em¬ 
bezzlement. 

This court, in speaking through Mr. Justice Robb, in 
reversing the court below said: “If this money belonged 
to Smith individually, it could not have belonged to him 
and the other persons named. And yet the jury has found 
that it could and did. The court properly told the jury that 
the offense charged represented a single transaction, but 
the verdict of the jury convicts the defendants of two. The 
government contends, first, that because a portion of the 
sum named in the indictment belonged to Smith and the 
remainder to the other persons named, defendant was right¬ 
fully convicted under both counts. 
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There were seventeen persons, including Smith, in whom 
ownership was alleged. Therefore, under the government s 
contention, defendant might have been convicted under sev¬ 
enteen counts, instead of two. This contention can not he 
upheld. The indictment charged the embezzlement of a 
lump sum, and the proposition is too plain to admit of argu¬ 
ment that if the jury had found that this sum belonged to 
Smith, such a finding negatived the possibility of ownership 
in anyone else. On the other hand, a finding that it be¬ 
longed to Smith and the other persons named in the third 
count of the indictment negatived the averment in the first 
count that it belonged to Smith.” 

For the reasons herein stated, it is respectfully submitted, 
that the motion in arrest of judgment should have l)een 
granted, and the court l>elow should he reversed. 

Emanuel M. Hewlett. 

Royal A. Hughes, 

For the Appellant. 



6 


/> 







ry,t 

Q&JbriC! ;x 

*' 5 > i 




No. 3778. 


/' 


r>» 




{ ■ JS - j 

nra. 


Ctiy> 


±c. 


JSf 


-r 


In the Court of Appeals of the District of 

Columbia. 

January Term, 1922. 


Special Calendar No. 



Charles D. Moore, appellant, 

v. 

United States of America, appellee. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 


BRIEF FOR APPELLEE. 


PEYTON GORDON, 

Attorney of the United States in and for the District of Columbia, 

JAMES J. O’LEARY, 

Assistant Attorney of the United States in and for the District of Columbia, 

Attorneys for Appellee. 


WASHINGTON : GOVERNMENT PRINTING OFFICE I 1*22 






In the Court of Appeals of the District of 

Columbia. 

January Term, 1922. 

Special Calendar No. -. 

Charles D. Moore, appellant, 

v. • No. 3778. 

United States of America, appellee. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COL UMBIA. 

BRIEF FOR APPELLEE. 

STATEMENT OF CASE. 

The sole question in this case is whether the court 
below erred in overruling the motion in arrest of 
judgment. 

Charles D. Moore, appellant, was indicted in the 
Supreme Court of the District of Columbia. The 
indictment contained four counts. The first two 
counts charged offenses of grand larceny. The third 
and fourth counts charged a violation of section 
826-b of the Code of Law for the District of Columbia. 

On the third and fourth counts there was a verdict 
of not guilty by direction of the court. This appeal, 
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therefore, in no wise concerns the third and fourth 
counts. 

As aforestated, the first two counts charged 
grand larceny. The first count charged appellant 
with the theft of an automobile, the property of 
Genevieve \. Rouse and C harles L. Rouse. The 
second count charged the theft of an automobile, 

the property of Charles L. Rouse. 

The jury rendered a verdict of guilty on the first 

and second counts. 

After verdict of guilty on the first and second 
counts, as aforestated, appellant filed his motion 
in arrest of judgment, which is as follows: 

MOTION IN ARREST OF JUDGMENT. 

(Filed October 27, 1921.) 

Now comes the defendant in the above-en¬ 
titled cause, and moves the court to arrest 
judgment on the first and second counts in the 
indictment, because the verdict rendered by 
the jury is insensible, repugnant, as appears 
from the record. 

This motion was overruled, and appellant was 
sentenced to be imprisoned in the penitentiary for 
the period of two years. 

ARGUMENT. 

There was no error in overruling the motion in 
arrest of judgment. 

In support of his contention that this court should 
hold that the court below erred in overruling the 
motion in arrest of judgment, appellant cites Davis 
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v. I/. $., 37 Appeals D. C. 126; and Fulton v. U. S ., 
45 Appeals D. C. 27. 

In the Davis Case , supra, the court held that 
where a special instruction asked by the accused on 
trial upon an indictment the first two counts of 
which charged obtaining money under false pretenses 
and the other charged embezzlement was to the 
effect that if the jury found the accused guilty on 
the first two counts the jury should find him not 
guilty on the other counts, it was reversible error 
for the court to omit such instruction. 

In the same case (Davis case , supra ) the court held: 

The rule in the Federal courts to the effect 
that in a criminal case a general judgment 
upon a verdict containing several counts and 
a verdict of guilty on each count can not be 
reversed on error if any count is good and 
sufficient to support the judgment (Classen v. 
U. S., 142 U. S. 140; 35 L. Ed. 966, 12 Sup. 
Ct. Rep. 169; and Evans v. U. S., 153 TJ. S. 
584; 38 L. Ed. 830; 14 Sup. Ct, Rep. 934; 9 
Amer. Crim. Rep. 668) does not apply to the 
situation in this case, for here the verdict was 
upon counts charging distinct and incon¬ 
sistent offenses. Had there been a defective 
count charging embezzlement among several 
good counts charging the same offense, or a 
defective count in false pretenses among 
several good counts charging that offense, 
and the verdict had upon the one set of 
counts—namely, either upon those in em¬ 
bezzlement or upon those in false pretenses 
the ruling in the Classen and Evans cases 




would have applied. * * * It is apparent, 
as the trial court pertinently suggested, that 
the verdict under the embezzlement count 
negatives one essential fact in the crime of 
procuring money by false pretenses, namely, 
the devesting of the title originally. The 
verdict, therefore, upon the first and third 
counts was absolutely inconsistent, as under 
the first count the jury found that Miss 
McKeown became devested of the title to the 
five-hundred-dollar check, while by Mieir 
verdict in the third count they expressly 
found that she did not. 

In this case (Davis case) the question was presented 
by a motion for a new trial as well as by a motion 
in arrest of judgment. In the Fulton case, supra , 
the court held that it was error for the trial court 
to permit the jury to return a verdict of guilty upon 
both counts of an indictment for embezzlement, 
where the first count charged the accused with the 
embezzlement of money as that of an individual 
named, and the other count charged him with the 
embezzlement of the same money as that of the same 
individual and sixteen other persons named. 

In this case (the Fulton case) the point was raised 
by a motion for a new trial as well as by motion in 
arrest of judgment. 

In the instant case, as above stated, the point is 
raised solely by a motion in arrest of judgment. 

(1) The law is well settled that a motion in arrest 
of judgment will lie only for matter appearing of 
record. This rule applies to criminal as well as civil 
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cases. 1 Zoline’s Federal Criminal Law and Pro¬ 
cedure, section 465, page 388, and cases there cited. 

As the court well said in U. S. v. Maxey , 200 Fed. 
997, at page 1000: 

The law is well settled that a judgment 
in a criminal case will, after conviction, be 
arrested only for matter appearing of record 
which would render the judgment erroneous 
if given; the evidence being no part of the 
record for such purpose. 

This court, in Mercantile Trust Co. v. Hensey } 27 
Appeals D. C. 210, p. 222, held that a motion in 
arrest of judgment would not lie because there were 
two inconsistent counts and no evidence was offered 
in support of one of such counts. 

Since a motion in arrest of judgment will be granted 
only for matter appearing of record which would 
render the judgment erroneous if given, the question 
is whether or not the record in this case is sufficient 
to support the judgment. 

The sufficiency on their face of the first and second 
counts is unquestioned and unquestionable. Each 
states in proper form facts constituting the crime of 
grand larceny. The verdict of guilty on each count, 
therefore, finds a proper basis in the record. The 
evidence is no part of the record. 

(2) Even if the question of the alleged defective 
verdict could be raised by a motion in arrest of 
judgment, it is respectfully submitted that the judg¬ 
ment of the court below should not be disturbed, for 
the reason that there was evidence in support of each 



6 


of the first two counts in the indictment and the 
sentence imposed would have been proper under 
either the first or the second count or would have 
been proper under both counts. 

If appellant’s counsel felt that appellant would be 
prejudiced by the form of the verdict, counsel might 
have moved the court upon the returning of the 
verdict to require the jury to return a verdict of not 
guilty on one of the counts on the ground that the 
verdict as rendered was inconsistent. This would 
have given the court an opportunity before the jury 
were discharged to correct any alleged error in the 
verdict. And if the verdict be insensible or repug¬ 
nant appellant’s proper motion would be a motion 
for a new trial. 20 R. C. L., section 29, page 245. 

For the reasons herein stated, it is respectfully 
submitted that the court below did not err in over¬ 
ruling the motion in arrest of judgment, and the 
judgment of the lower court should be affirmed. 

Peyton Gordon, 

Attorney of the United States in and 

for the District of Columbia , 
James J. O’Leary, 

Assistant Attorney of the United States 

in and for the District of Columbia , 

Attorneys for Appellee. 
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